

about the suspension.  The drive[r] went so
far as to ask for a blue card in order to go
to the doctor if not taken off the truck or
the truck repaired.  On 5/8/81 a telephone
call was received by the MSHA Office in
Carlsbad, N.M. to voice their complaint.
They were advised to contact Milo Lambert or
Dave Kuester the Miners Representatives.  I
arrived on the property at approximately 1800
hours on the 13th of May 1981 on other business.
We returned the following morning .to complete
the other business and to serve other complaints.
When we arrived we noted that the #214 Muck
Truck was in the truck shop being repaired.
The morning of the 15th of May 1981 we served
the complaint on the #214 truck.  We learned
that the '#214 truck had been put into the
shop for a routine maintenance service on the
same morning that we were driving to Silver City,
N.M. in that the company was aware that we
were on the way over, because of a phone call
to the company made by Sidney R. Kirk, Supervisory
Inspector MSHA concerning the investigation
of an accident,

The inspector who issued the citation testified that a
miner complained to MSHA that the suspension on the No. 214
haulage truck was bottoming out and represented a hazard to
safety (Tr. 10-11).  As a result of this complaint the
inspector was told to visit the mine and check out the truck
(Tr. 10-11) .  At the hearing the inspector was confused and
inconsistent about when he visited the mine and talked to
the drivers (Tr. 11, 14, 17, 25, 27-28, 33-34, 41-47, 55).
After reviewing his testimony I find that on or about
May 15 during the day he visited the repair shop at the mine
and spoke to the repair shop foreman about the 214 truck
(Tr. 27-28, 34, 43).  When the inspector arrived the front
suspension already had been removed and a new suspension had
been installed (Tr. 14, 73-74).  The shop foreman complained
to the inspector about spending $6,000 to replace a front
suspension .that was still good but he said that the replace-
ment was being done because it was called for under the
company's preventive maintenance schedule (Tr. 15-16, 55-58)
The old suspension was in the back of the shop where the
inspector could have seen it but he did not (Tr. 191-192.,
194).  The inspector admitted that he had no personalrough 7,   constituted activity protected
